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FRIED, J.:

Motion sequences 014 and 015 are consolidated for disposition.

In motion sequence 014, plaintiff John J. Shalam (Shalam) moves for summary
judgment, on liability only, against the non-settling defendants. Shalam discontinued this
action as against KPMG LLP, and its related individual defendants (collectively, KPMG),
and as against Sidley Austin Brown & Wood LLP and its related defendants (collectively,
Sidley, after receiving a $2.1 million settlement in a class action in the United States
District Court for the Southern District of New York (Marvin Simon, et al v KPMG LLP, et
al, Docket No. 05 cv 03189 [DMC]).

In motion sequence 015, defendant Bayerische Hypo-und Vereinsbank AG and its
related entities (collectively, HVB) cross-move for summary judgment dismissing the second
amended complaint (the complaint) as against them.

These summary judgment motions arise in an action for damages alleging fraud, in
connection with Shalam’s participation in a criminally fraudulent tax shelter described as a
. “bond linked issue premium structure” (BLIPS), that KPMG marketed to its accounting
clients. Only KPMG is alleged to have made any representations directly to Shalam.

Shalam alleges that all defendants participated in a civil conspiracy to fraudulently
induce him to invest $3.85 million in a BLIPS tax shelter for his 2000 tax year, and that by
virtue of their participation in that civil conspiracy, all defendants are joint tortfeasors, each
liable for the misrepresentations and faikures to disclose material facts by all defendants.

According to the complaint, Shalam, a sophisticated businessman and graduate of the

Wharton School of Business, relied upon his longstanding relationship of trust and



confidence in KPMG in deciding to participate in BLIPS in order to shelter $55 million of
the $57.7 million in capital gains that Shalam had realized from the sale of stock in
Audiovox, Inc., of which he was a founder. In 2003, the IRS disallowed Shalam’s deduction
of losses from BLIPS.

Shalam cooperated with the IRS, and paid back taxes and interest, but no penalties.
The IRS also permitted Shalam to deduct the fees he paid in connection with BLIPS.

This action continues against HVB and Presidio Advisory Services, LLC, and its
related entities (collectively, Presidio). Presidio has not cross-moved, but opposes Shalam’s
motion on the ground that Shalam was a willing participant in the fraud against the tax
authorities, was in pari delicto with defendants, and fully understood that BLIPS had no
legitimate purpose other than to produce artificial capital losses to off-set gains and avoid
taxes.

The complaint alleges that defendants each participated in a corrupt arraﬁgement “to
design, market and implement unregistered tax shelters, including BLIPS, for the purpose
of receiving and splitting millions of dollars in fees” (complaint, § 76). The evidence shows
that principals of KPMG and Presidio devised a plan to use opinion letters issued by KPMG
and Sidley as a marketing tool to induce KPMG’s clients, including Shalam, to enter into the
transaction.

The purpose of the opinion letters was to provide protection against the imposition
of tax penalties in the event that the IRS or state tax authorities challenged the tax treatment
of losses generated from BLIPS transactions. Both KPMG and HVB have admitted that they

knew that the opinion letters, which opined that it was more likely than not that the tax




treatment of the losses would withstand a challenge by the IRS, did not meet the
‘requirements of being independent, because they were issued by promoters who were also
interested in the transaction, and therefore would not be acceptable to the IRS.

Between 1999 and 2000, defendants allegedly solicited at least 186 individual
taxpayers into entering BLIPS transactions, and generated $53 million in fees for KPMG,
$13 million for Sidley, and $134 million for Presidio (complaint, §{ 15, 25).

The complaint contains four causes of action. These motions involve the first and
fourth causes of action. The second and third causes of action were stated only against the
settling defendants. The first cause of action, which is against all defendants, alleges a civil
conspiracy involving all defendants in furtherance of the fraudulent inducement of Shalam
to pay the $3.85 million, which was calculated, as was the practice in BLIPS transactions,
as 7% of the $55 million in losses to be generated. Shalam’s payment was allegedly split
among the co-conspirators, with Presidio taking at least $1,375,000, KPMG and HVB taking
$687,500 each, and Sidley receiving at least $165,000. The balance was absorbed by costs.
The fourth cause of action, which is stated against Presidio only, seeks recoupment of illegal
and unethical fees paid to Presidio, under a theory of unjust enrichment.

The complaint alleges that KPMG made numerous misrepresentations to Shalam
concerning BLIPS, and withheld significant facts. I‘F demands return of the $3.85 million and
additional compensatory damages, as well as punitive damages.

The sufficiency of the complaint has been upheld (see Shalam v KPMG LLP, 13
Misc 3d 1205[A], 2006 Slip Op 51697[u][Sup Ct, NY County 2006] affd 43 AD3d 752 [1*

Dept 2007]) (the prior decision). Familiarity with the prior decision and its detailed






